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MORE LOOSE TALK 


PON receiving an invitation to write the editorial for this 

issue I (this is my first experience as an editorial writer, 
perhaps it should be “we’’) felt an urge to depart from the 
beaten path and descant upon the subject of poetry, a field which 
has lured true legal minds from time immemorial. Great poems 
are born of great tragedies. World War II already has fur- 
nished its quota. Among these are “The White Cliffs of Dover” 
by Alice Duer Miller,.‘““The Lost Generation” in a volume of 
poems entitled “Behind the Lines ” by A. A. Milne, “Dunkirk” 
by Robert Nathan, “Trafalgar” by Clemence Dane, “Dedication” 
and other poems written from a German prison camp by John 
Buxton, “Little Streets of London” by James Hilton “They Shall 
Come Back” by Anderson M. Scruggs, “City Walls” by Martha 
Keller, “For They Are England” by Walter O’Hearn, “Travell- 
ing America” by Jan Struther, “Lord I Thank Thee” by Dorothy 
L. Sayers, and “High Flight” by the nineteen-year-old American 
cadet in the Canadian RAF, John G. Magee, Jr. 


However, I was diverted from my poetic pursuit by the able 
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and compelling editorial of my predecessor, Mr. Alex Davis, 


on the subject of “Loose Talk.” So I am tempted to follow 
with what the Bulletin Committee and the Board of Trustees 
will probably regard as more loose talk, and in order to avert 
a formal and official disclaimer I shall submit my few remarks 
upon the well-worn theme of “Bar Leadership” under the title 


first above written. 

I heartily agree with the scholarly and gentle indictment of 
the political point of view of the average lawyer as set forth 
by Mr. Davis. That is to say, I agree with him down to his 
last three sentences at which juncture I take issue. 

I seriously question the assumptions that “lawyers have the 
training and the opportunities to lead in solving the problems 
of the era,’ and that they have a “traditional influence in 
shaping the future of the nation,” and “the confidence of the 
public in matters of constitutional law.” A great deal has been 
said lately in bar meetings and conventions about the necessity 
for bar leadership in public affairs. ‘Many outstanding lawyers 
have a sincere feeling that a real opportunity beckons and many 
would harken to the call. While in the past individual lawyers 
have become great statesmen and the country is much indebted 
to the eminent patriots of our profession, the debt was created 
not because these men were lawyers but because they were 
patriots. The law merely contributed forensic skill and oppor- 
tunity for public debate. If a lawyer becomes a great public 
leader it is not because of his profession but in spite of it. The 
bar as a whole never has enjoyed and does not now enjoy a 
large degree of public confidence. It is in my judgment a 
serious mistake for us to ignore this fact and continually to 
broadcast to an astonished citizenry our belief that ninety-nine 
and three-fourths per cent of the people of this nation are wait- 
ing breathlessly to be led by the wisdom of the other one-fourth 
percent. No fancied opportunity for “leadership” should allow 
the organized bar to be led from the long established and sound 
policy of silence upon political questions. Not because such 
leadership would be unprogressive and unrealistic but because 
it would be nonexistent. It would have no followers~ worth 
mentioning. The organized bar has a big enough job, indeed 
an almost insuperable task, to bring about the reforms in the 
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administration of justice so urgently needed and so long hoped 
for by laymen. In matters pertaining to the administration of 
justice, state and national bar organizations have by their single 
minded devotion to their own problems and responsibilities made 
substantial progress in their struggle for public confidence and 
support. All of these gains can be quickly lost by a departure 
from the wise policy of the past. While there are many evils 
unconnected with the administration of justice which we would 
like to rectify, our fellow citizens, considering it as merely one 
more case of the mote and the beam, will ignore the proffered 
leadership. 

While laymen appreciate the training and education that law- 
yers have had in preparation for the practice of their pro- 
fession, they do not consider that such training is appropriate 
for political leadership in a changing world. Lawyers are not 
taught to look forward but to look backward. Lawyers do not 
win cases by painting to the judge a picture of what the law 
ought to be or some day will be but rather by expounding its 
precepts as they are today and have been in the past and the 
more ancient their history and the more firmly and immutably 
established the better. The composite lawyer is not a creator. 
He is an interpreter. A leader cannot lead standing still. Move- 
ment and progress are inherent in social and political leadership 


and most of us, by the very fact of our legal training, are dis- 
qualified for such an office. 


We should not essay the role of political guide and mentor 
for another reason. We are not and cannot be united in our 
opinions and objectives. There is a cleavage dividing us by a 
radical but honest difference. It is illustrated by the examples 
of Chief Justice Stone and the late Justice Oliver Wendell 
Holmes. They were both Republicans and economic conserva- 
tives, yet they rank as great liberals simply because they be- 
lieved that the people have a right, in governing themselves, to 
pass laws even though such laws are ill conceived and detrimental, 
and that constitutional restrictions should not be erected by 
strained inferences in order to protect the people from them- 
selves. There are two irreconcilable philosophies, both meri- 
torious, in the support of which lawyers will remain irrecon- 
cilably divided. In this division, by reason of the very nature 
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of their profession, a disproportionate percentage of lawyers will 
continue to belong to the economic and social schools whose views 
violently conflict with those of such jurists as Stone, Holmes, 
Brandeis and Cardozo. 

While I personally am a follower of these great jurists, | 
respect the integrity of mind of the constitutional conservatives 
and I envy them the comfort of established custom. As William 
Butler Yeats proclaims in “A Prayer for My Daughter”: 


“How but in custom and in ceremony, 

Are innocence and beauty born? 
Ceremony’s a name for the rich horn, 

And custom for the spreading laurel tree.” 


On the other hand, growth and change are disturbing in- 
fluences. In the words of Anne Morrow Lindbergh: 


“There is a refuge in a sea-shell— 
Or a star; 

But in between 

Nowhere. 


There is peace in the immense— 
Or the small; 

Between the two 

Not at all. 


The planet in the sky 
The seashell on the ground; 
But though all heaven and earth between them lie 
No peace is to be found 
Elsewhere. 
OK +. * 
The near—the far; 
But in between 
Oh where is comfort to be seen? 


There is refuge in a seashell— 
Or a star. 
But in between 
Nowhere.” 
—KEMPER CAMPBELL. 





WOMEN’S JUNIOR COMMITTEE 


Adele Walsh, Chairman of the Women’s Junior Committee, 
entertained the members at a buffet supper at her home at 551 
North Columbus Avenue, Glendale, California, Thursday, De- 
cember 14, 1944. Election of officers for the coming year was 
held, although the final meeting of the year has become tra- 
ditionally more social than business. When the trustees of the 
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Los Angeles Bar Association have approved the selection, names 
of the new officers will be announced. 

The regular monthly meetings during the year have been 
well attended and the programs well planned. The committee 
gave the chairman a vote of thanks for her fine work.—A. M. 





A WORD FROM THE PRESIDENT 


HE time is again at hand to renew membership in the Los 

Angeles Bar Association. Although no special drive for 
members was conducted in 1944 a substantial number has been 
added to the membership rolls. But the number of practicing 
lawyers eligible for membership who have failed or refused to 
join the Association is disappointingly large. Less than fifty 
per cent of the practicing attorneys at this bar are members 
of the Association. The consequence is that one-half of the 
profession is carrying the load for the rest. No one who is 
informed of what is being done by the Association and of the 
imperative necessity for a strong voluntary organization within 
the profession will gainsay the need to continue. Compared 
to other professional groups, the percentage of attorneys who 
take no interest in their own professional organization is amaz- 
ingly large. There are many, not claiming any special prophetic 
powers, who foresee the time when the continuance of the pro- 
fession as we know it will largely depend upon the work of 
such voluntary professional organizations as the Los Angeles 
Bar Association. 

I want to invite all who feel able to do so to take a sus- 
taining membership in 1945. The Association remits all dues 
to those engaged in the armed services. Hence the necessity 
for maintaining an adequate income from dues through the 
issuance of a large number of sustaining memberships at $25.00 
each, all of which is deductible by members in income tax 
determinations. 

I am inexpressibly grateful to the members of the Associa- 
tion for their loyalty and support during the fateful year of 
1944 now committed to history. 


Pfarrg ff MClean 
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COMMENT AND CRITICISM 


The Worm Turns: The unprecedented action of Cleve- 
land Bar Association in buying newspaper advertising space 
to advise claimants how to proceed to protect their interests 
in settling claims against a gas company, after a disastrous 
explosion, will arouse much discussion. Cleveland B. A. has 
long been noted for its force and aggressiveness, both in 
public and professional matters. Gas company had adver- 
tised instructions to claimants how they should present 
claims at its office; that it was “not necessary to incur any 
expense or employ anyone to aid you, unless you desire”; 
that it had settled 772 claims for an average figure of $450. 
The B. A. thereupon bought space in three leading news- 
papers, announcing that it “considered [it] to be our public 
duty to advise claimants that claims against the company 
should be settled only after receiving competent advice as 
to the legal nature and value of such claims.” It urged that 
the fees of all lawyers in such cases be made especially 
moderate; that claimants, before signing any statement or 
release, should protect their rights by consulting their 
own lawyer. A significant statement of the ad. is this: 
“We believe the lawyers for the company themselves would 
tell you as much if they were asked about it. /n good conscience 
they would be obliged to do so.” 


* * * 


What to do With Hitler: Some radioracles are speculat- 
ing, what shall be done with Hitler? Many citizens, seized 
with furor scribendi, send letters to newspapers suggesting 
all sorts of dire punishment; but they don’t display much 
imagination. Sapor, King of ancient Persia, had a unique 
and practical idea for punishing an enemy. After he de- 
feated and captured Valerian, Roman Emperor, he put old 
Val in chains, invested with the imperial purple, and dis- 
played him to the multitudes. When Sapor would mount 
his horse, he placed his foot on Valerian’s neck. The weight 
of shame and grief from acting as a stile, soon overcame 
the once great Roman and he succumbed. Not even then 
was Sapor through with him. He caused Valerian’s im- 
perial skin to be stuffed with straw, in the likeness of a 
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human figure, and preserved it in the most celebrated temple 
of Persia. The Poles might get an idea from that story. 
Gibbon told it. 

a * * 


Consolation: Are you one of those who queue-up for 
your cigarettes? Well, if you don’t get them, you shouldn't 
worry. A life insurance company now advertises that you 
were smoking too much, anyway; that you will hang on 
longer if you just forget about cigarettes, for good. We 
pass this along for whatever consolation you may get from it. 


* * * 


Sustaining Memberships: Now is the time to remember 
that your Association needs sustaining memberships. So, 
when you mail your 1945 dues, just add $13.00, to make a 
total of $25.00, for one of them. There can be no valid denial 
of the fact that the Association conducted broader activities 
in 1944 than perhaps any previous year, and that those who 
took advantage of even a part of the services offered, de- 
rived benefits therefrom. But it is not wholly upon that 
ground that sustaining memberships are urged, but the 
common sense argument that the additional revenue will 
enable the new administration to continue the present ac- 
tivities, and even expand them for the greater benefit of 
the entire Bar of the county. 

oe * 

Integrated Bar: Missouri, after a long, sustained effort, 
has effected an integrated Bar by Supreme Court Rule 40. 
Thus Missouri becomes the 20th State to join the procession. 
Charles L. Carr, of Kansas City, is the new president. 

a 

War Agencies: Alexander Macdonald’s splendid article, 
“The Lawyer and the War Agencies,” appears in the De- 
cember issue of the American Bar Association Journal. It 
is recommended as profitable reading to all those who are 
interested in this highly controversial subject.—E. D. M. 
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LET US REASON TOGETHER 


By Thomas S. Dabagh, Librarian, Los Angeles County Law Library 
RE you one of those who has assumed that the new quarters 
of the Los Angeles County Law Library will be in the 
new County Courthouse,—if and when one is built? Don't 
assume any longer, please; give thought to the points listed 
below, and any others that may occur to you, and form an in- 
formed opinion! 

The Board of Law Library Trustees is not now committed 
to any plan for the new quarters. Nothing—not size nor shape 
nor color nor quality nor location—has been determined. On 
the contrary, the Board has requested attorneys to study all 
phases of the matter, and to make suggestions to it. The Los 
Angeles Bar Association’s Committee on Law Library Building 
is the duly constituted group for receiving recommendations 
from members of the Association, and its Chairman, Joe Smith, 
will welcome your suggestions. Joe asks that you write to 
him in care of the Association’s office. 

Two alternatives are available to the Law Library Board 
under the law (B. & P. Code 6348)—to share in the cost of 
a county building in which the Law Library will be housed, 
or to erect a separate building. As indicated in the article in 
last month’s BULLETIN, the balance in the Law Library Fund 
appears to be sufficient for either purpose. 

It remains for me to set forth the advantages of the alterna- 
tives as I see them, and for you to decide what you think 
should be done: 


ADVANTAGES OF HAVING THE LIBRARY IN 
A COUNTY BUILDING WITH COURTS 


1. Judges with chambers in the building would not have to Jeave 
the building to have access to the Library’s resources, and 
the time required for the delivery of books to the courtroom 
from the Library during trial would be several minutes less 
than if the Library is housed in a separate building. 

2. There would be a considerable advantage to members of the 
bar who have other business in the building, in being able to 
“drop in’ en route more conveniently. 

3. Books out on loan to judges in the building are more likely 
to be returned promptly than are those on loan to judges 
in a separate building. 

4.1f the County assumes the cost of maintenance and _ utilities, 
a saving of as much as $8,500 a year might be secured. 

5. A saving of perhaps as much as two or three thousand dollars 
in the original investment might be involved in sharing the 














6. 
7. 
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cost of installing furnaces, air conditioning machinery, standby 
lighting equipment, etc. However, the highest cost per cubic 
foot of the larger County building would more than offset 
this slight saving. 

The Library would not havé to buy any land. 

The County might be able to secure earlier clearance for the 
erection of a library and courts building than the Law Library 
might for a separate building. However, it is possible that 
the opposite might prove true, if priorities are limited to smaller 
projects, for example. 


ADVANTAGES OF HAVING THE LIBRARY IN 
A BUILDING OF ITS OWN 


1. 


w 


P= 





The most generally convenient location could be chosen. A 
separate law library building in a location in the area bounded 
by Main Street, Third Street, Hill Street and First Street, 
might better serve the general convenience, considering the 
actual use made of the Library, than the currently proposed 
building, or any other building likely to be erected under the 
Civic Center Plan. Motor scooter delivery of books to the 
new Courthouse and other court buildings would give expe- 
ditious courtroom service. 


. The Board would have greater freedom in developing plans 


and specifications, and in determining and controlling the 
quality of construction. The County will probably find it 
necessary to economize for immediate results, while the Library 
can afford to build for long-term economy. Again, a county 
building would have to be designed to provide for purposes 
other than those of the Library, and the Library would be 
forced by the needs of the larger unit, to sacrifice many fea- 
tures of importance to it. This is well illustrated in the pre- 
liminary sketches of the currently proposed county building, in 
that among other things access to the bookstacks from the 
Reading Room is partly blocked by two staircases for the 
floors above and below the Library. 

The Library would be more free of obligation to the County 
No tax money would be expended for maintenance of Library 
quarters, and no “favors” would have to be asked of busy 
County officers and employees to keep the quarters in suitable 
condition. 


The Board would have complete control of facilities, which 
would mean that unwanted changes and encroachments could 
not be imposed on the Library, that there would be no delays 
in filling service needs, and that required improvements could 
be made promptly. In regard to improvements, as examples 
of delays resulting from relying on the County, it is worth 
mentioning that it took over two years to secure only a part 
of the required changes in the lighting arrangements in the 
Library; that we still lack a drinking fountain on the seventh 
floor although attention was called to the need in 1939; that 
the men’s lavatory on the seventh floor has been for years in 
a deplorable condition for lack of proper maintenance and 
needed changes of plumbing fixtures. Such delays, it appears, 
are due in part to the County’s need to economize, and in part 
to the fact that’a public agency necessarily moves slowly when 
geared to an annual budget. In any event, the Board of Law 
Library Trustees could most satisfactorily maintain a separate 
building at an outlay which is estimated at not exceeding 
$8,500 a year, including adequate janitorial service. 
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5. Serious legal problems regarding title and authority would be 
avoided. 

6. A separate building would have income possibilities. The law 
permits (B. & P. Code 6348.3) inclusion of as many as four 
courtrooms, with necessary offices in connection, which could 
be rented, for example, to the County, to house those Courts 
which most need to use the Library. The law also permits 
the renting of an office to a notary public and a public ste- 
nographer. Such independent income would be helpful as a 
“base” in planning long-term programs of expenditure. 


BLUEJACKETS AND DIVORCES 


By Lieutenant Whitney R. Harris, U. S. Naval Reserve* 





HE legal profession has long and rightly considered divorce 
in the category of luxury commodities. This attitude is the 
result of our peace-time views on the subject and reflects the 


policy of the state to encourage marriages and to discourage 


divorces. The purpose of this brief article is to invite the at- 
tention of the local bar to the fact that for the enlisted men in 
the service of the Navy today, divorce is frequently a necessity. 
[t relieves him from worrying over the consequences of an 
unwise marriage; it elimmates a compulsory deduction taken by 
the Government from his meager pay; and it prevents unde- 
serving wives from gaining benefits intended for the support and 
security of dependents. 

War brings hasty marriages, and war-time separations some- 
times lead to new affections. The average age of enlisted men 
of the Navy is less than 23 years. For most of them enlist- 
ment in the Navy is their first experience away from home. 
They frequently marry ill-advisedly and without giving proper 
thought to the consequences. There are numerous cases of blue- 
jackets who return from a period of extended sea duty to find 
that their wives have formed other attachments. Sometimes they 
find that they have been supporting a household quite different 
from what they supposed. 

The enactment by Congress of legislation designed to provide 
security and support for wives and dependents of servicemen has 
given the fighting man current and potential financial value to 
his wife and dependents. While the bluejacket is alive, his wife 


*Lieutenant Harris is a member of Los Angeles Bar Association. 
—Ed. 
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receives from the government a monthly family allowance of $50.00 
plus $30.00 for the first child and $20.00 for each additional 
child. Of this allowance he must contribute $22.00 a month out 
of his pay. The married sailor normally has an allotment 
registered for life insurance and war bonds, and the additional 
compulsory deduction for the family allowance goes far toward 
consuming the pay check of men in the lower pay grades. The 
registration of the family allowance is compulsory for the mar- 
ried sailor; and any woman who establishes the fact that her 
marriage to a serviceman has not been legally dissolved may 
claim, and must be paid, the allowance, with the consequent 
deduction from the serviceman’s pay. 

If a sailor dies while on active duty and not as the result 
of his own misconduct, his widow will receive a lump sum 
gratuity equal to his pay for a six months’ period at the rate 
earned by him at the time of his death. If his death is service 
connected, his widow will receive a pension of $50.00 per month 
for life or until she remarries; if she has one child she will 
receive $65.00 per month, with an additional $13.00 for each 
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Corporation attorneys, assisting in the planning of 
post-war financing, will be interested in our new 


booklet: 
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additional child, the total pension payable not to exceed $100.00 
monthly. These rights are vested in the widow; they may not 
be altered by will or other unilateral instrument. 

Usually the woman who marries a serviceman for anticipated 
financial benefits disguises that fact as long as possible in the 
hope that he will name her the person entitled to other benefits 
in the event of his death. Foremost among these is the Na- 
tional Service Life Insurance policy, which is carried by the 
great majority of men of the Navy, usually in the amount of 
$10,000.00. This policy provides benefits payable in 240 equal 
monthly installments of $5.51 per $1,000.00 of insurance if the 
beneficiary is under thirty years of age at the time of the death 
of the insured. If at such time the beneficiary is thirty years 
of age or over, benefits are payable in equal monthly installments 
for 120 months certain, with such payments continuing during 
the remaining lifetime of the beneficiary. 

There are other minor benefits which a widow may receive 
as the beneficiary of a deceased sailor, but the insurance and 
the pension are the principal ones. Life insurance of $55.00 





MONEY FOR REAL ESTATE 


is available to you, and your clients, 




















at California Trust Company. We have 


ample funds on hand and are definitely 


interested in making good loans. May 
we discuss any requirements with you? 


Call or write CALIFORNIA TRUST COMPANY 


629 SOUTH SPRING STREET 
TELEPHONE MICHIGAN 0111 
TRUST SERVICE EXCLUSIVELY 
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per month for 20 years (or life) plus a pension of $50.00 per 
month for life (or until remarriage) is not an inconsiderable 
potential life income for the surviving widow of a man killed in 
action. As may be expected, it frequently happens that a woman 
marries a sailor, or clings to her legal tie to him long after she 
has lost all personal interest in him, for the support which she 
is certain to receive while he lives and the life benefits which 
she may gain in the event of his death in service. Sometimes 
women marry more than one sailor, using different names, to 
increase their chances for life benefits. 


Under such circumstances, the bluejacket comes to the lawyer 
for aid. His case is a serious and deserving one. He needs 
the help of the profession to free himself from the faithless or 
designing wife, to eliminate the compulsory deduction from his 
small pay, and to provide income and security to those deserving 
of his protection and assistance. 


There are some respects in which the handling of the service- 
man’s divorce problem differs from the ordinary case. Under 
the Servicemen’s Dependents Allowance Act, as amended, the 
divorced wife may continue to receive allowances from the gov- 
ernment. She retains her status as a Class A dependent and 
may receive $42.00 per month without a child, and $72.00 per 
month with one child, plus $20.00 for each additional child. 
The deduction of $22.00 per month will continue to be taken 
from the pay of the serviceman to whose divorced wife such 
allowances are paid. 


Section 106(c) of the Servicemen’s Dependents Allowance 
Act provides, however, that in any case in which a family al- 
lowance is granted “to a former wife divorced, the amount of 
the family allowance payable to such former wife divorced shall 
not exceed the amount fixed in the court order or decree as 
the amount to be paid to such former wife divorced.” The wife 
will waive her right to allowance as a divorced wife if no pro- 
vision is made in the divorce decree for her support and the 
support of her children. An out of court agreement will not 
suffice. 


The property settlement agreement is of particular importance 
in the adjustment of rights between the serviceman and his wife. 
Section 106(c) of the Servicemen’s Dependents Allowance Act, 
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as amended, provides that in any case in which a family allowance 
is granted “to a wife living separate and apart from the enlisted 
man under a permanent or temporary court order or decree or 
written agreement, the amount of the family allowance payable 
to such wife shall not exceed the amount provided in such order, 
decree, or written agreement to be paid to such wife, and if such 
order, decree, or written agreement provides no amount to be 
paid to such wife, no family allowance shall be payable to her.” 
The wife may, therefore, waive her right to a family allowance 
by a validly executed property settlement agreement which re- 
cites that the parties have separated and are living apart. The 
following clause will reach about everything to which a wife of 
a serviceman normally would be entitled: 

“Second Party waives, relinquishes and releases any and all 
rights or claims that Second Party may have against First Party, 
the United States Government, or any State or local government, 
by reason of her status as the wife, divorced wife, widow or 
dependent of First Party, a member of the armed forces of the 
United States, including any and all allowances or benefits to 
which she is or might become entitled under the Servicemen’s 


Dependents Allowance Act or under the Veteran’s Administra- 
tion, and all allowances, allotments, pensions, death gratuities, 
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pay arrearages or other similar benefits provided by law for 

wives, divorced wives, widows or dependents of men in the 

military service.” 

The man in blue who seeks your aid in obtaining a divorce 
from a faithless-or designing wife- is entitled to every possible 
assistance. His problem is directly related to the morale of the 
fighting forces. He cannot obtain a solution to his problem ex- 
cept through the practicing attorney. Navy legal assistance 
officers are not authorized to do more than screen cases as they 
arise, eliminating those in which no cause of action is present, 
and submitting the remainder to the active members of the bar, 

The lawyers of Los Angeles County, and particularly the 
members of the Los Angeles Bar Association, are giving excep- 
tionally careful attention to the legal problems of men of the 
Navy. The Legal Assistance Office of the Naval Operating 
Base, Terminal Island, will be glad to furnish information to 
lawyers concerning cases handled for Naval personnel. 





PROFESSIONAL ETHICS 
—BREACH OF TRUST 


PROFESSIONAL MISCONDUCT. Holding once more that an 
attorney is guilty of professional misconduct when he receives 
money from a client, inexperienced in business matters, for par- 
ticular purposes and fails to repay to her the unused portion of 
the funds; borrows money from the client repeatedly without 
security, and fails to repay it when due; and fails to perform 
services for which he was employed by a second client, the Su- 
preme Court recently ordered the suspension of a member of the 
State Bar for three years and three months. Suspension of 
Copren, 25 A. C. 134. 


The opinion, based on two proceedings before the State Bar 
discloses that Copren failed to account to his first client for a 
balance of some $325.00 of the money given to him to pay cer- 
tain costs and expenses in connection with the estate of her 
husband which was not used by him for those purposes. On 
this charge, the Board of Governors recommended suspension 
for three years. The Board recommended a further suspension 
for three months because of the attorney’s failure to do what he 
had been paid for, namely, to investigate and report on the status 
of a pending matter, and for failing to return the fee which he 
had received. 


The Court held that Copren had been guilty of conduct in- 
volving moral turpitude and had violated Rule 9 of the Rules 
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of Professional Conduct, and had not sustained the burden of 
showing that the findings of the Board were unsupported by the 
record. Justice Carter filed an opinion concurring in part and 
dissenting in part from the conclusions reached by the majority. 


—P. McC. 


COMPROMISE OF MINORS’ CLAIMS 
UNDER SEC. 1431 OF THE PROBATE CODE 
By William R. McKay, Judge of the Superior Court 





So of the most important duties of the Probate Court is 
the settlement of claims for injuries to minors as provided 
by Section 1431 of the Probate Code. This section reads as 


follows: 


“Section 1431. When a minor has a disputed claim for damages, 
money or other property against a third person, his father, or 
if his father is dead or the parents of said minor are living 
separate or apart and his mother then has care or custody 
of said minor then his mother, shall have the right to compro- 
mise, or execute a covenant not to sue on, such claim, but before 
the compromise or covenant is valid it must be appproved by 
the superior court of the county where the minor resides, upon 
the filing of a verified petition in writing. If the court approves 
the compromise or covenant and the money or the value of other 
property to be paid or delivered under the compromise or 
covenant does not exceed two thousand dollars, it may direct 
that the money or other property be paid or delivered to the 
father or mother of the minor, with or without the filing of a 
bond, or may require that any money so paid be deposited in a 
bank or trust company subject to withdrawal only upon the order 
of the court, or it may require a general guardian to be ap- 
pointed and the money or other property to be paid or delivered 
to such guardian, or prescribe such other conditions as in the 
discretion of the court seems to the best interests of the minor 
If the court approves the compromise or the execution of the 
covenant and the money or the value of other property to be 
paid or delivered under the compromise or covenant exceeds two 
thousand dollars it must require a general guardian to be ap- 
pointed and must direct that the money or other property be 
paid or delivered to such guardian or in lieu thereof it must 
require that any moneys so paid be deposited in a bank or trust 
company subject to withdrawal only upon the order of the court 
or, as to any property to be received by the minor shall pre- 
scribe such conditions as the court may deem proper. The 
father or mother or the guardian, upon receiving such money 
or other property may execute a full release and satisfaction of, 
or execute a covenant not to sue on the claim of the minor. The 
clerk of the court shall not charge any fee for filing the petition.” 


It is quite patent from a perusal of this section that it was 
the intention of the Legislature to encourage and effect settlements 
where injuries to minors were involved, with the thought in mind, 
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no doubt, of avoiding protracted and costly litigation, particularly 
where the injury, though painful and the occasion of some in- 
convenience, was not of a serious nature or one likely to pro- 
duce consequences of some concern. 

The number of petitions for compromise have increased con- 
siderably during the past decade, occasioned in large part. by 
the growing prevalence of automobile accidents, the motif of a 


large percentage of the compromises effected. Because of the 


growing tendency of insurance companies and other similar 
carriers to effect settlements as soon as possible after the question 
of liability has been determined, the efficacy of the method pro- 
vided by the section under discussion seems to have a most ap- 
pealing force, since it provides a speedy and adequate method of 
proceeding, particularly in those cases where the parents of the 
minor are either not represented by counsel or wish to effect 
such a compromise upon their own motion without professional 
assistance. It is in these latter instances that the Court is par- 
ticularly cautious to inquire into the circumstances attending 
the injury, the nature of the settlement and the motives which 
have impelled the parents to accept the compromise. A multi- 
tude of reasons are generally forthcoming, running the gamut 
from the “easiest way out’’ to a desire to avoid the expense of 
a trial and the uncertainty of recovery. 

The procedure under the section is quite simple. A petition 
is filed by the parent or parents of the minor involved setting 
forth with particularity the nature of the injury sustained by 
the minor child, the offer of compromise submitted with a short 
statement attesting to the fairness and adequacy of the same, 
followed by a prayer for approval. Generally the attorney filing 
the same sets forth the nature of his professional services in 
effecting the compromise and requesting that the court fix a 
fee which is fair and reasonable. Very often counsel indicates 
in his petition that a tentative agreement has been arrived at 
concerning a fee, either a sum certain or on a percentage basis, 
and requesting the approval of the court. 

I have always found both insurance carriers, where parents 
are not represented by counsel, and attorneys, where they are 
in attendance, very meticulous to see that the court is fully 
advised in the premises to the end that a fair and adequate 
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settlement may be effected. The court is always very careful to 
inquire of the parents if they fully understand the nature of the 
proceedings and the importance of the court’s decision upon the 
future status of their offspring. It is always quite expeditious 
to a proper settlement that both parents be present in court 
at the time of the hearing, and where such testimony is available, 
the doctor’s findings as to the nature of the injuries, the present 
condition of the child and the likelihood of future difficulties 
should be fully appraised. The court always requests the filing 
of a statement from the attending physician concerning the in- 
juries where he is not available to testify. 

The question often arises as to what the status of the minor 
is after attaining his majority if he does not choose to abide 
by the settlement effected by his parents. Like a judgment, in 
the absence of a showing of fraud or undue influence, a com- 
promise agreement generally is decisive of the rights of the 
parties thereto (Gill v. Southern Pacific Co., 174 Cal. 84), and 
a compromise not rescinded or impeached operates as a bar or es- 
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toppel as to the obligations or claims which were the subject 
matter of the compromise agreement and were within its scope. 
(Armstrong v. Sacramento Valley Railway Co., 179 Cal. 648; 
Del Campo v. Camarillo, 154 Cal. 647.) A compromise agree- 
ment, like other contracts, can be voided for fraud and deceit 
in its procurement. (Edwards v. Gear, 35 Cal. App. 602; 
Heinrich v. Heinrich, 2 Cal. App. 479.) 


At common law when the heir was sued at law upon a 
specialty obligation of the ancestor chargeable upon the in- 
heritance, he might pray that “the parol demur’’—that is to say, 
that the pleadings or proceedings be stayed till he should at- 
tain his majority. This privilege was based upon feudal reasons 
and was confined to heirs. It did not, however, even extend 
to devisees. So, also, courts of equity followed the example 
of law courts in cases where the real estate of an infant was to 
be partitioned, foreclosed, sold or conveyed under a decree, and 
allowed the infant an opportunity after attaining majority to 
show cause against the decree, and a provision to this effect was 
inserted in the decree. It was early doubted if this rule of the 
common law applied at all under the statutory system of practice 
in vogue in California. It has been held in California, in all 
events, that the failure to insert a provision in a decree giving 
an infant defendant his day in court after attaining majority 
would be a mere irregularity, rendering the decree voidable but 
not void and, though available as error on appeal in other direct 
attack, not subject to be made the basis of a collateral attack. 
(Joyce v. McAvoy, 31 Cal. 273.) It is now, however, well set- 
tled in this state that a provision giving an infant party a day 
in court after reaching majority is unnecessary in a judgment, 
and that minors, like adults, are bound by final judgments to 
which they are parties. A minor has no further time than is 
granted an adult to attack a judgment against him for error. 
(Welsh v. Koch, 4 Cal. App. 571; Reed v. Ring, 93 Cal. 96.) 


In general, if an action has been prosecuted on behalf of or 
against an infant without due observance as to his appearance by 
a guardian or some legally authorized person, the right of dis- 
affirming the judgment rests with the infant until barred by his 
laches after attaining majority. (Gounillou v. Industrial Acci- 
dent Commission, 184 Cal. 418.) We succeed to the view, how- 
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ever, that in the matter of compromise agreements under sec- 
tion 1431 the right of disaffirming the judgment rests with the 
infant and is barred by his laches after attaining majority. 
This seems to be the better view to accept, in keeping with the 
expression of the Supreme Court in the case of Gouanillou v. 
Industrial Accident Commission, supra. However, as a practical 
matter the judgment of the Court rendered at the original hear- 
ing is final and binding, since the delay intervening between 
the time the compromise is effected and attainment of majority 
by the minor is of such moment as to preclude the presentation 
of effective evidence at the later date. This fact alone suggests 
the responsibility that devolves upon the Court to see that a full 
and fair hearing is had originally when witnesses are available 
and the lapse of time has not too heavily tolled the memory of 
man. 


TERMINATION OF WAR CONTRACTS* 
By Herbert F. Sturdy, of the Los Angeles Bar 





N®*t to winning the War, speedy conversion from war-time 
to peace-time production is probably the most important task 
facing this nation. Successful conversion is dependent upon in- 
dustry obtaining prompt payment by the Government of the full 
amount of legitimate cancellation claims. 


With full realization of the magnitude and vital importance of 
the problem, Congress and the War and Navy Departments have 
enacted legislation, adopted regulations, and trained the necessary 
personnel to make prompt settlements possible.t It is up to 
representatives of industry, and their legal and accounting ad- 
visors, to see that the opportunities for prompt settlement are real- 
ized in practice. ‘Termination experience to date indicates that a 
large part of settlement delays are due to failure on the part of 
contractors to present their claims promptly and in proper form. 


*This article is a condensation of a talk given by Mr. Sturdy be- 
fore the Corporation, Banking and Mercantile Law Section of Los 
Angeles Bar Association.—Ed. 


¢On October 31, 1944, the Army and Navy released their joint 
Termination Regulation, a loose-leaf publication of approximately 

pages. Lawyers may obtain copies from the Joint Termination 
a? Distribution Office, 6th Floor, 90 Church Street, New York 
» New York. 
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At the outset it should be pointed out that the following brief 
discussion is limited to termination of contracts by the Govern- 
ment for the convenience of the Government when the latter no 
longer desires the supplies or services contracted for, as dis- 


tinguished from termination of a contract because of the default 
of the contractor. Termination for default would involve all 
of the usual problems of breach of contract, assessment of 
damages, etc. 

For convenience, the problems of termination procedures 
are grouped under four headings: first, a discussion of the 
several Government approved forms of termination clauses 
used in Government contracts; second, the negotiated settlement 
of a termination claim by agreement between the contractor and 
the Government; third, the unilateral fixing by the Government 
of the amount of a termination claim in the event no agree- 
ment is reached with the contractor, and the rights of the 
contractor to appeal; fourth, certain post-termination pro- 
visions of the Contract Settlement Act of 1944, with par- 
ticular reference to those dealing with subcontracts. 


I. 


If the contract does not expressly give the Government any 
right of termination for its own convenience, a termination by 
the Government while the contractor is not in default would 
constitute a breach of contract by the Government. In such 
event the general rule is that the contractor would be entitled 
to recover the full contract price including all anticipated 
profits, less what he is saved by stopping performance promptly. 
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However, all recent contracts and most early contracts contain 
a clause expressly permitting termination for the convenience 
of the Government. Furthermore, if a contract is terminated 
which is silent on this subject, the Government will request 
that the contract be amended to include a termination privilege. 
The contractor might refuse so to amend his contract and 
treat the termination as a Government breach in order that 
he could claim all of his anticipated profits. In that event 
the Government would undoubtedly make him wait at the 
end of the line for payment and, if the contractor is subject 
to renegotiatiom or is in a high tax bracket, any unusual profit 
inuring to him would be recaptured by the Government. Con- 
sequently, the right to refuse to amend a contract to permit 
termination at the option of the Government, with a view to 
claiming all the anticipated profits, is more theoretical than 
practical in all but a few cases of small contractors who are 
not subject to renegotiation or a high tax bracket and who can 
afford to wait for payment. 

Prior to January 8, 1944, each of the Government de- 
partments and procurement agencies had its own “standard” 
termination clauses. On that date, the Director of War 
Mobilization, James F. Byrnes, published the “Uniform Termi- 
nation Article for use in Government Fixed-price War Supply 
Contracts” and, by his Directive Order No. 1, instructed 
several departments and procurement agencies of the Gov- 
ernment (i) to include it in new fixed-price procurement con- 
tracts and (11) to give contractors the opportunity to in- 
corporate the new clause in existing contracts. This Uniform 
Termination Article must be read in connection with a State- 
ment of Accounting Principles (which is expressly incorporated 
therein by reference) as amended and readopted on September 
30, 1944, by Regulation No. 5 of the Office of Contract 
Settlement. On June 5, 1944, Director Byrnes in his Directive 


Order No. 6 published an approved, but not mandatory, termina- 
tion provision for use in Fixed-price Subcontracts and a State- 
ment of Policy concerning settlement of claims under terminated 
subcontracts. Both this form and the Statement of Policy were 
amended and readopted on October 4, 1944, by General Regu- 
lation No. 6 of the Office of Contract Settlement. Section 932 of 
the Joint Termination Regulation released October 31, 1944, 
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prescribes a uniform form of termination clause for Cost-Plus- 
a-Fixed-Fee Contracts. Also, during October, 1944, a form of 
termination clause for Cost-Plus-a-Fixed-Fee Contracts was re- 
leased for use by the Army Air Forces. This latter form is 
probably the most complete because the framers have had the 
benefit of experience with and criticisms of the earlier clauses, 
and it is to be hoped that these improvements will be carried 


back into the other approved forms. 


By express provision of the Contract Settlement Act of 1944, 
which became effective July 21, 1944, any contractor who so 
desires may have the appropriate approved form of uniform 
termination clause inserted in his existing contract either before 
or after he is given notice of termination. Consequently, if 
upon termination, a contractor has no termination clause in his 
contract or he prefers one of the uniform clauses to the clause 
actually in his existing contracts, he may elect to amend the 
contract to include the approved uniform form. Some of the 
important features of these approved uniform forms are as 
follows : 


1. Each of the Uniform Termination Articles contains a 
provision that if the contract is terminated when hostilities cease, 
or as a part of general termination of contracts for similar 
items, any termination will be pursuant to the provision for 
termination for the convenience of the Government and will not 
be a termination for default of the contractor unless the default 
has been gross or wilful or caused substantial damage to the 
Government. 


2. Partial payments on termination claims are authorized 
as any part of the claim is approved without waiting for the 
whole claim to be approved. 


3. Each Uniform Termination Article includes an express 
provision for a negotiated settlement of any termination claim. 
The Contract Settlement Act of 1944 now gives statutory au- 
thority for such negotiated settlements and absolves the Gov- 
ernment Agent who makes them from liability except for his 
own fraud. 


4. Each Uniform Termination Article provides a formula 
by which the claim of the contractor will be determined in the 
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event a negotiated settlement is not made. In general, the 
formula provides: 


(a) That the contractor will be paid the contract price 
for all completed articles which are delivered and accepted 
by the Government either before or after termination ; 


(b) That with respect to the terminated portion of the 
contract, the contractor will be paid his costs exclusive of 
any costs attributable to the completed articles, plus an 
allowance for profit not to exceed 6% of such costs ; 


(c) That the contractor will be paid the costs of settling 
and paying claims arising out of the termination of sub- 
contracts, but no profit on such claims; 


(d) That the contractor will pay the reasonable costs 
of preserving and protecting Government property or 
property which is to be paid for by the Government as a 
part of the termination claim; 


(e) That the contractor will be paid any reasonable costs 
incidental to termination, including the expense of determin- 
ing and presenting the amount of the claim. The Contract 


Settlement Act of 1944 expressly provides that these ex- 
penses may include legal costs and expenses. 


With respect to the application of this formula, there are 
several pitfalls and advantages which should be borne in mind. 


1. With respect to the provision that the contract price shall 
be paid for completed articles, the contractor may lose very 
heavily. It is common experience that the first units produced 
usually cost more than the contract price and the last units 
produced usually cost far less than the contract price, so that 
overall, the costs average out and the contractor makes a reason- 
able profit. If the contract is terminated after only a few units 
have been produced, the cost of these may be far above the 
contract price per unit. The contractor would probably suffer 
a substantial loss if he is paid for these completed units at the 
contract price and no allowance is made for the high cost of 
producing the early units. This result can be obviated if care 
is taken to apportion a part of the high cost of the initial units 
as a cost of the uncompleted units on the theory that these are 
learning expenses attributable to the whole contract. Such an 
apportionment of high initial costs, including labor, overhead, 
excessive rejects, and similar items, is expressly permitted by the 
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Statement of Accounting Principles mentioned above which is 


made a part of the Uniform Termination Articles by reference. 


2. In order to obtain reimbursement for the amount of a 
termination claim which a contractor pays to a subcontractor, the 
contractor must obtain the approval of the contracting officer 
except that (i) the contractor may make a net settlement with 
a subcontractor not exceeding $1,000 if the subcontractor agrees 
to retain all inventories, and (ii) the contractor may be able to 
obtain authorization in advance from his contracting officer to 
make settlements up to $10,000 each. The Joint Termination 
Regulation released October 31, 1944, prescribes the forms to 
be used and the conditions attaching to such authorization of 
settlements under $10,000. In the Cost-Plus-a-Fixed-Fee Uni- 
form Termination Article recently promulgated for use of the 
Army Air Forces, there is a salutory provision that the Govern- 
ment must recognize a judgment obtained by a subcontractor 
against his contractor on a termination claim, provided the con- 
tractor gives the Government timely notice of the litigation and 
a chance to defend it, and if the Government elects not to de- 
fend, the contractor himself diligently carries out the defense. 


3. The standard formula may substantially help a contractor 
who has an unprofitable contract. He will not be bailed out of 
his losses on the completed items, for he must deliver these at 
the contract price. But the provision for a payment of the 
profit over and above the costs of the uncompleted portion of the 
contract assure him of a profit on this portion even though he 
would probably have a further loss if he had had to finish the 
contract. 


II. 


This brings us to the consideration of the negotiated settle- 
ment. The very first step should be the preparation and pre- 
sentation of the termination claim on the proper forms. It is at 
this point that the contractor has it within his own power to 
shorten the time which elapses between termination and_ final 
payment. Until recently each of the departments had its own 
termination forms and regulations. During October the Office 
of Contract Settlement adopted uniform termination forms and 
regulations applicable to all departments. Forms 1, 1A and 
1B are for the presentation of claims, Form 1A being a short 





is 
nce. 
fa 
the 
icer 
with 
rees 
e to 
P 
tion 
5s to 
1 of 
Jni- 
the 
ern- 
ctor 
con- 
and 
de- 
nse 


ctor 
t of 
e at 
the 
the 
1 he 
the 


JANUARY, 1945 


form for use of contractors who are willing to retain all of 
the inventory and the net amount of the proposed settlement 
is less than $1,000. Forms 2A, 2B, 2C and 2D are forms of 


inventory schedules to be submitted with the claim. Form 3 


presents certain accounting information. These forms and in- 


structions should be meticulously followed, because claims sub- 
mitted in proper form will probably be the first to be passed 
on and paid, and furthermore, certain rights under the Contract 
Settlement Act of 1944 accrue only if the contractor has fully 
complied with the applicable regulations. 


On the basis of the claims so filed, a contract termination 
officer or group will be assigned to negotiate with the contractor. 
There has been a tendency of these officers to follow the formula 
prescribed in the Uniform Termination Articles, especially on 
the matter of the percentage limitation of profits set forth in 
such formula. To counteract this tendency the Office of Con- 
tract Settlement issued its Regulation No. 7 on October 5, 
1944, making it plain that contracting officers need not be 
afraid to exceed formula settlements when they are negotiating 
a settlement; and in particular that the contracting officer may 
use his own judgment in determining what is a fair profit 
without feeling himself limited by the percentage prescribed in 
the formula of the Uniform Termination Articles. In_ this 
regulation the Office of Contract Settlement indicates its prefer- 
ence for an allowance of profits based on a proper proportion of 
the original profit figures agreed to or contemplated by both 
parties when the contract was negotiated. 


In these negotiations it is definitely the policy of the Gov- 
ernment to persuade the contractor to agree to keep or under- 
take the sale of as much of the inventory and work in process 
as possible. In agreeing to retain inventory the contractor 
should have in mind that whatever inventory he keeps will be 
at his own risk if market prices fall. After the last War many 
substantial businesses failed because they were unable to absorb 
the loss occasioned by the post-war drop in inventory values. 


If an agreement is reached between the Government officers 
and the contractor as to the amount of the termination claim, 
any settlement of over $50,000 must be submitted to a review 
board of three or more members appointed by the contracting 
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agency. This board is merely to determine the overall reason- 
ableness of the settlement from the viewpoint of the Govern- 
ment. If the review board fails to act within thirty days after 
the settlement has been submitted to it, the negotiated settlement 
is automatically approved. 

The Contract Settlement Act of 1944 permits the contractor 
and the contracting agency to submit a termination claim to 
arbitration under the provisions of the United States Arbitra- 
tion Act without regard to the amount in dispute. An award 
by arbitration is not subject to approval of the review board. 
It should be noted that under existing law the Government can- 
not pay or share the costs of arbitration. 


Once the settlement is made, either by agreement or arbitra- 
tion, it is final for all purposes except one, for fraud; two, it is 
still subject to renegotiation of the profit under any applicable 
Renegotiation Laws; and three, exceptions may be included in 
the settlement agreement itself. 


While the negotiated settlement provides a much speedier 
remedy than complete auditing and court action, nevertheless 
the task of negotiating many thousands of settlements at the 
end of the War will be overwhelming. Therefore, a plan has 
been evolved, sometimes referred to as the Studebaker Plan, 
whereby a contractor can fill out all the forms for a termination 
claim, using approximate figures, and have the contracting agency 
approve the methods used as well as make maney of its own de- 
cisions in advance. There was some doubt as to the authority 
of the contracting agencies to make such pre-termination settle- 
ments. Therefore, on September 27, 1944, the Office of Contract 
Settlement issued its General Regulation No. 3 expressly au- 
thorizing such settlement agreements in advance of actual termin- 
ation. If the contractor desires he may even be able to negotiate 
an actual termination amount at this time and take a profit or 
loss on this amount when actual termination comes. Whatever 
decisions are thus made may be embodied in a supplement to 
the contract and when termination actually comes, the actual 
claim of the contractor should be approved and paid with 
dispatch. 

On October 26, 1944, the War Department issued tentative 
changes in its Procurement Regulation No. 15 adding para- 
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graphs 15.870 to 15.881 covering the steps to be taken in sub- 
mitting pre-termination settlements. By using this procedure 
the contractor eliminates or cuts down the time it would take 
to prepare a claim after termination, is able to obtain rulings 
from the Government in advance so that he can make timely 
correction of any faulty records or accounting practices, and 
can get the attention of the contract settlement officers to his 
claim prior to the time when they will be swamped with 
thousands of termination claims submitted almost simultaneously. 

Any settlement may include a claim for equipment or fa- 
cilities which were acquired solely for the performance of war 
contracts and which have not been fully amortized at the time 
of the termination. In connection with making any such claim 
with respect to facilities for which the contractor holds a 
Necessity Certificate authorizing him to amortize the cost at the 
rate of 20% per year, he should be sure to apply for and 
obtain a Non-Necessity Certificate (issued by the War Pro- 
duction Board since September 30, 1944) in order that he may 
write off for income tax purposes an amount equal to what 
he receives from the Government. Otherwise he might be paying 
high taxes on the amount paid by the Government for the un- 
amortized cost of the facilities. 


Ill. 


If the contractor is unable to agree with the Government on 
a cancellation charge, the Contracting Agency makes a unilateral 
determination of the claim and the contractor must either accept 
the Government’s offer or start the long road of appeal. The 
procedures to be followed are spelled out in detail in the Con- 
tract Settlement Act of 1944 and may be briefly summarized as 
follows : 

1. The contractor is to be paid 90% of the unilateral de- 
termination within 30 days of such determination. 


2. The Contracting Agency is required to prepare written 
findings setting forth its determination, indicating the basis of 
the determination and delivering a copy of these findings to the 
contractor. 


3. If the Contracting Agency provides any procedure within 
itself for protesting or appealing such determination, the con- 
tractor must exhaust this remedy. 





158 LOS ANGELES BAR BULLETIN 


4. The Government’s unilateral determination becomes final 
and binding unless the contractor appeals within 90 days of 
the service of the findings or, if there is an intra-agency appeal 
within 90 days of the determination of such appeal. If the agency 
fails to make the findings and the contractor demands them, he 
must appeal within one year of his demand or lose all right 
to question the unilateral determination. 


5. The contractor's appeal is to an Appeal Board set up 
by the Director of Contract Settlement or at the contractor’s 
option he may bring suit against the United States in the Court 
of Claims or, subject to the Tucker Act, in any United States 
District Court. The Tucker Act appears to limit the jurisdiction 
of a district court to $10,000 including interest. Otis Elevator 
Co. v. United States, 18 Fed. Supp. 87, citing 266 U. S. 101. 

6. Neither the Appeal Board nor the Court is bound by the 
findings of fact of the contracting agency, but these are to be 
treated as prima facie correct and the contractor has the burden 
of establishing that more is due him. 


7. It would appear to be unwise for a contractor to refuse 
to negotiate with the Contracting Agency and merely to bide 
his time until he is before a court. The new act provides that if 
the Appeal Board or court finds that the contractor did not 
negotiate in good faith or failed to furnish the agency with 
any information reasonably requested, or failed to prosecute 
diligently any protest on appeal, the Board or court may: (i) 
refuse to receive any evidence not submitted to the agency; 
(ii) deny interest for such period as it deems proper; (iii) re- 
mand the case to the Contracting Agency for further proceedings. 

8. If the case is not remanded, the Board or court shall 


enter an award or judgment, and may increase or decrease the 
amount allowed. 
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9. If the contractor is aggrieved by the decision of the 
Appeal Board or panel (other than a remanding), the contractor 
again has ninety days after such decision to bring suit in the 
Court of Claims or United States District Court (subject to 
the Tucker Act limitation). In that event the suit shall proceed 
as if no appeal had been taken to the Appeal Board. Upon 
failure to file such suit, the Appeal Board’s or panel’s decision 
becomes final. 


Obviously, the negotiated settlement route is likely to be far 
more expeditious than the unilateral determination and appeal. 


IV. 


There are three mutually complimentary statutes which have 
been enacted this year on the matter of termination. The first 
was the Contract Settlement Act of 1944 effective July 21. The 
other two were signed by the President on October 3, 1944, and 
are known as the War Mobilization and Reconversion Act of 
1944 and the Surplus Property Act of 1944. There are cer- 


tain provisions of the Contract Settlement Act of 1944, par- 


ticularly with respect to subcontractors, to which attention should 
be called: 

1. The Contracting Agency is required to allow and pay 
interest at 2%4% per annum on the amount due and unpaid for 
the period beginning 30 days after the date fixed for termina- 
tion and ending with the date of final payment except (i) for 
such period as the contractor reasonably delays the settlement 
of his claim; (ii) if interest is waived or any loan made or 
guaranteed by the Government (such as V-loans), the amount 
so waived and allocable to’ the terminated contract is deducted 
from the interest payable on the claim; and (iii) no interest 
runs during appeal, starting with 30 days after delivery of 
the findings of the Contracting Agency, unless the amount 
allowed is increased upon appeal or suit. The Government 
will allow interest on a subcontractor’s claim on the same 
basis. 


2. To insure payment of subcontractors’ claims: (i) pay- 
ments may be made by the Government to the contractor 
through an escrow or other means to insure that the sub- 
contractors actually receive the amounts allowed for them; 
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(ii) any Contracting Agency may make settlements directly with 
the subcontractor by purchasing his claim or discharging it; 
(iii) the Government may even pay a subcontractor although 
the Government has already paid the subcontractor’s claim in a 
settlement with the contractor. 


3. In a dispute between a contractor and subcontractor 
regarding a termination claim, they may agree to submit it to 
the Appeal Board or, if authorized by the Contracting Agency 
or required by the Director of ‘Contract Settlement, to a Con- 
tracting Agency. Any award made by the Board or by the Con-. 
tracting Agency on such a submission is binding on the parties 
and on the Government in the absence of fraud or. collusion. 


4. On the basis of the contractor’s claim when properly 
prepared and certified, the Contracting Agency may provide 
loans up to specified percentages of the different costs stated on 
the estimated claim. For these loans interest at 6% is charged 
on any over-estimate but even this may be waived. 


5. Defective, informal and quasi contracts are required to 
be validated by the Contracting Agency which ordered the 
materials, services or facilities. Failing this, a claim made under 
this provision may be appealed as any other claim. 


An epidemic of contract terminations is inevitable. Congress 
and the Procurement Agencies have provided the vaccines and 
medicines with which to minimize the damage which it will do. 
The large corporations have already engaged specialists. It is 
up to the general practitioners of the legal and accounting pro- 
fessions to attend to the small and medium sized businesses and 
prescribe for them which of the preventatives and remedies are 
best suited to their needs. 
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